The Philippines supports Breastfeeding With One of the Best Systems in the World
By Atty. Ipat Luna and Dr. Elvira L. Henares-Esguerra

Children for Breastfeeding, Inc., dated October 28, 2007
“The framers of the constitution were well aware that trade must be subjected to some form of regulation for the public good.  Public interest must be upheld over business interests.”
With this statement, the Supreme Court of the Philippines in its decision on October 9, 2007, lifted the temporary restraining order on the Revised Implementing Rules and Regulations of the National Milk Code, EO51, and set into motion one of the best, if not the very best in the entire world, of all government initiatives to curb the abuses of milk companies and restore the breastfeeding culture in the country.  The result is one of the most stringent regulations ever imposed on the Milk Companies, a recommended template for other nations, especially of the Third World, to follow.

In the original revised IRR adjudicated by the Supreme Court, there are 59 Sections.  Only 2 of the 59 were struck down by the Supreme Court.   A majority of 57 out of 59 sections of the revised IRR, were positively affirmed by the Supreme Court which asserted that the power of the Department of Health to regulate is derived not only from the National Milk Code of 1986, but also from the International Agreements duly ratified, from the 1987 Constitution and from the 1987 Revised Administrative Code specifically mandating the protection of the health and well-being of the people.

Everything considered, the Supreme Court decision was a decisive and overwhelming victory for the Department of Health and the breastfeeding advocates.  It gave the Breastfeeding movement MORE than it bargained for.  It originally wanted to regulate milk ads for babies “up to three years and beyond”; the Milk Companies wanted “up to one year”; the Health Department settled for “up to two years.”  What the Supreme Court (SC) gave was an open-ended, almost limitless power of the Department and the Inter-Agency Committee to regulate ALL milk advertisements and flow of information, regardless of age classifications, in pursuit of its policy to discourage the undermining of Breastfeeding.  For all intents and purposes, they could even decide that all advertisements up two years of age tend to undermine breastfeeding and still disapprove all ads intended for the 0-2 years age bracket.
“The Court and all parties involved are agreed that the best nourishment for an infant is mother’s milk…. The ideal is, of course, for each and every Filipino child to enjoy the unequaled benefits of breastmilk.  But how should this be attained?” asked the Supreme Court, and proceeded to give the answers:
1. Milk Companies may no longer sponsor maternity classes in hospitals, health facilities or anywhere else, among pregnant and nursing mothers, as they did for the last 20 years, as Nestle did with the Makati Medical Center and the Wyeth did with the Medical City.  See Exhibit 1 and 2.

2. Milk Companies may no longer sponsor conventions, conferences and seminars among health workers, nurses, midwives, as they have been continuously doing for the last 20 years.

3. Milk companies may no longer give travel grants, free samples, financial incentives and scientific literature directly to doctors, without prior approval of the Department of Health and the Inter-Agency Committee.

4. Milk Companies are prohibited from giving financial or material inducements or gifts of any sort to promote products to pregnant and nursing mothers, to hospitals, health facilities, their personnel and members of their families, or to any member of the general public.
5. Milk companies are prohibited from conducting or being involved in any activity on breastfeeding promotion, education and production of materials on breastfeeding, or to act as speakers in classes or seminars for women and children's activities, and to use these venues to market their brands or company names
6. Milk Companies are forbidden to have point-of-sale advertising, give away samples and other promotional items, etc. directly to consumers at retail level, for example, at supermarkets, drug stores or sari-sari stores.

7. No donation of formula milk, especially those with very near expiry dates, may be given to the Red Cross or any charity agency without the approval of the DOH which will determine whether emergency conditions guarantee the use of clean water and fuel to boil the water, for the adequate preparation of formula milk.

8. All advertising, promotion or other marketing materials for breastmilk substitutes need to be approved by the Inter-Agency Committee and should not contain, among others, terms like "close to mother's milk", photographs of babies, and pictures or texts that idealize infant and milk formula.  Any health and nutrition claims whatsoever, any false or misleading information or claims of products are prohibited, including preposterous and unfounded claims, especially of Wyeth, to create geniuses among children (Exh. 3, 4, 5).
9. No advertisement may use deceptive brandnames.  Section 56, Extending Prohibition for Brandnames and Company Logo Identification, says, "The Department (of Health) shall periodically review whether or not to allow or prohibit the use of brandnames or company logos of products within the scope of this Code which are similar to the brandnames or logos utilized for products not covered by this Code, including the physical appearance of the container...."
10. Breastmilk substitutes have to follow labeling requirements, in both English and Filipino, which include a message on the "health hazards of unnecessary or improper use of infant formula and other related products including information that powdered infant formula may contain pathogenic microorganisms and must be prepared and used appropriately."

11. Milk Companies shall not form part of any policymaking body involved in the advancement of breastfeeding.  Milk representatives may be welcomed as resource persons, witnesses, silent observers, or comic relief, but never as active participants in any technical working group or policy making body.
The Supreme Court decision also gives ways to the DOH to use other means necessary to protect breastfeeding:
12. Section 46 on administrative sanctions, was struck down by the SC.  However, Section 13(b) of EO 51, the basic law, remains:  Any license, permit or authority issued by any government agency to any health worker, distributor, manufacturer, or marketing firm or personnel for the practice of their profession or occupation, or for the pursuit of their business, may, upon recommendation of the Ministry of Health, be suspended or revoked in the event of repeated violations of this Code, or of the rules and regulations issued pursuant to this Code.  All the DOH needs to do is to define “repeated violations” to give teeth to the power of the DOH.  It is suggested that “Each violation is counted for the entire company, not for each individual product.  A total of five violations will initiate proceedings for the cancellation of license.”
13. All scientific studies touting formula milk, especially when sponsored by Milk Companies, are subject to review by the Ethics Committee of the DOH, and made available only to doctors and the academe, not to the general public.  We anticipate that the Milk Companies may undermine Breastfeeding through such scientific or professional magazines for doctors like the Medical Observer, which is made accessible to the public in the anterooms of doctors’ clinics.  The Health Department may require all milk advertisements and milk articles in such magazines to be approved by the Inter-Agency Committee.

14. The AdBoard, a self-regulating private organization of advertising agencies, may be asked by the Health Department to submit all milk advertisements as well as advertisements for bottles, teats, pacifiers and baby-foods for prior approval.

15. The Movie, Radio, Television Classification Board (MTRCB) may be asked to review all such advertisements and make sure that prior approval by the Inter-Agency Committee and the Health Department have been secured.

16. Breastfeeding advocates are aware that milk companies may undermine breastfeeding by influencing movie-makers to include scenes of bottlefeeding in movies shown publicly.  The Health Department may request the Movie, Television and Radio Classification Board (MTRCB) to require such movies, foreign and local, to carry a disclaimer that says “Scenes of bottle-feeding undermine breastfeeding and are against the national policy of the Philippine government.  Breastfeeding is still the best for babies.  Formula milk is the least option and last resort, and is recommended only under certain medical indications.”

Last but not least, the definition of “Milk Company” in the IRR was upheld as referring to “the owner, manufacturer, distributor of infant formula, follow-up milk, milk formula, milk supplement, breastmilk substitute or replacement, or by any other description of such nature, including their representatives who promote or otherwise advance their commercial interests in marketing those products.”  This means even their subcontractors, PR firms and advertising agencies are covered by the proscriptions of the new rules. This also means that even though they have other products not covered by the code, if they use those products and inducements to mothers and health workers to promote the products covered, they would still be in violation.  Additionally, “Other related products” which are also regulated, “refers to all materials used to administer breastmilk substitutes; such as, but not limited to, feeding bottles, teats and other artificial feeding paraphernalia.”  This of course includes pacifiers.
Thus ends the epic battle between breastfeeding advocates and the Milk Companies that started when President Corazon Aquino proclaimed into law The National Milk Code of 1986, five years after the WHO and Unicef’s International Milk Code on the Marketing of Breastmilk Substitutes of 1981.  For 20 years the National Milk Code was honored more in the breach than in the observance, because no new and effective Implementing Rules and Regulations (IRR) were formulated to implement it, due largely to the presence of a Nestle representative in the Technical Working Group.  Then a group of advocates led by the Children for Breastfeeding, Inc. were refused admittance to a public hearing by the Bureau of Food and Drugs (BFAD) on February 28, 2005.  On that fateful day, the advocates bullied their way into the BFAD hearing and started a movement that led them through the Senate and House Committee Meetings, the Anti-Poverty Commission, a Presidential Cabinet Meeting, a dinner with the President, and membership in the Technical Working Group that finally resulted in the finalization of the new Revised Implementing Rules and Regulations only 6½ months later, on September 16, 2005.

The battle was won, but the war continued.  The new IRR was signed into effect on May 15, 2006, published on June 22, to take effect on July 7.  Suddenly, on June 28, 2006, the Milk Companies filed a case before the Supreme Court (SC) against the Department of Health, requesting a Temporary Restraining Order against the implementation of the IRR, which was denied on July 11.  Then on August 15, 2006, one day after the launching of the IRR in Malacañang, the Supreme Court, on the eve of the retirement of Chief Justice Artemio Panganiban, suddenly, inexplicably and without hearing the side of the breastfeeding advocates, issued a Temporary Restraining Order, until the issues are finally resolved.  Not only that, the Supreme Court under Chief Justice Reynato Puno, refused to accept the Intervention of Breastfeeding Advocates; and refused as well to accept the offer of the Unicef and the WHO to act as friends of the Court, as amicus curiae.  On October 9, 2007, the Court rendered its final judgment.  The TRO is lifted, and the IRR is now in effect.  Only two provisions were stricken off: (1) the total ban on advertising (but approval is still necessary and in effect), and (2) the administrative sanctions (fines) on violators of the Code (but the ultimate weapon of canceling the permit for repeated violations is still in force).  The rest is sweet VICTORY.
The Philippines has established two Guinness World Records for Simultaneous Breastfeeding to gain the attention of the world, and to make breastfeeding in public a noble act, against which nudity laws should not be applied, as contrasted to the baring of female breasts to excite male libido.

And now, to dramatize the fact that Breastfeeding is the most far-reaching and the cheapest strategy for the alleviation of poverty, for which there is no substitute in protecting the lifelong health, emotional stability and intelligence of the future citizens of this planet, the Philippines presents the world an excellent example and template of how to win the war against the Milk Companies.
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